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Otherwise, we should be forced to the absurdity of dating it from 
some subsequent non-material fact. 

Nevertheless, in view of the peculiar facts of the principal case 
(i. e., that the assignee's liability as to the extended period was not 
complete at the time of the assignment, but depended upon a future 
act on his part) it may well be that the ultimate decision for the 
plaintiff was correct, even though no new contract was entered 
into. A decision either way on this point would be unassailable; 
for the ambiguity of the term "liability" in section 359 leaves the 
courts free to construe it as covering an "optional liability" or not, 
as they choose. 11 

The principal case also decided that a covenant by the lessee to 
repair and to "surrender the premises in as good condition as the 
same now are" does not impose any duty on him to rebuild; in 
case a building is entirely destroyed. This holding is in accord 
with the better view, 12 although there is a dictum 13 and an early 
California case 14 contra. The attitude of the courts on this question 
illustrates simultaneously both the tendency to modify the rigor of 
the common law of landlord and tenant in favor of the tenant, 
and the tendency to interpret a contract in accordance with the 
probable intention of the parties rather than by rigid rules of law. 

H.R. 

Deeds: Conditional Delivery: Effect on Passage of Title 
of Grantee's Ignorance of Deed— A makes a deed to B, and 
delivers the deed to C to hold until A's death, and then to deliver 
to B. What is the effect of this transaction, sometimes called an 
"escrow" but better termed a conditional delivery? According 
to one view, title does not pass to B until the final delivery to him, 
although it thereupon relates back to the date of the delivery to 
C. 1 But according to the better rule, and the one obtaining in 
California, title passes immediately, subject to a reservation of a 
life estate to A. 2 



ioi"ilt e concurrence b y Olney, J. in Chambers v. Farnham (1920) 182 Cal. 
181, 187 Pac. 732. For a review of the interpretation to which Cal. Code 
Civ. Proc. § 359 has been subjected, see 7 Fletcher's Cyclopedia Corporations, 
7442 ff. See also 8 California Law Review, 255; 7 California Law Review, 
346; 4 California Law Review, 246. 

12 16 R. C. L. 1091. 

13 Egan v. Dodd (1917) 32 Cal. App. 706, 154 Pac. 17. 
"Polack v. Pioche (1868) 35 Cal. 416, 95 Am. Dec. 115. 

1 2 Tiffany Real Property, 1785. 

2 2 Tiffany Real Property, 1784; 8 R. C. L. 1018; Bury v. Young, (1893) 
98 Cal. 446, 33 Pac. 338, 35 Am. St. Rep. 186; Hunt v. Wicht (1917) 174 
Cal. 205, 162 Pac. 639; Williams v. Kidd (1915) 170 Cal. 631, 151 Pac. 1, Ann 
Cas. 1916E 703; Wittenbrock v. Cass (1895) 110 Cal. 1, 42 Pac. 300: Husheon 
v. Kelley (1912) 162 Cal. 656, 124 Pac. 231. 
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Suppose, however, that the situation is complicated by B's 
failing to accept at the time of the first delivery. The courts are 
divided as to the effect of a lack of acceptance by the grantee of a 
deed. One line of cases holds that title passes immediately upon 
delivery, even before acceptance, subject, of course, to the grantee's 
power to disclaim. 3 Another line of authorities, including Cali- 
fornia, holds that acceptance by the grantee is a condition precedent 
to the passage of title. 4 To this view, however, there are three 
qualifications. First, if the grantee is an infant or otherwise 
incapable of accepting, the law will accept for him, providing the 
grant be beneficial. 5 Second, even if the grantee be sui juris, his 
acceptance will be presumed, even though not formally given, 
wherever possible, providing the grant be beneficial. 6 It has been 
held, however, in California, that such a presumption cannot be 
indulged where the grantee is ignorant of the deed. 7 Third, once 
the grantee has accepted, title will ordinarily relate back to the 
date of delivery. 8 

We say ordinarily, but not always. Thus, in Hibberd v. Smith' 
the court held that a creditor of the grantor attaching before the 
grantee accepted, came in ahead of the latter; the ratio decidendi 
being that the doctrine of relation back is a fiction, valid between 
the parties, but not to be applied to the prejudice of third parties, 
among whom the court classes an attaching creditor. 

After a thirty-six year interval, almost the same point as that 
involved in Hibberd v. Smith came up for decision in Green v. 
Skinner.™ Here, one of two joint tenants made a deed to the 
defendant, which deed he delivered to X, to hold until his death, 
and then to deliver to the defendant. The defendant was ignorant 
of the entire transaction until after the death of the grantor. The 
surviving joint tenant claimed the whole estate; the defendant 
claimed that the deed made by the grantor during his lifetime, 
and placed irrevocably beyond his control, had worked a severance, 
thus converting the joint tenancy into a tenancy-in-common, and 
that there was therefore no survivorship. The court held that there 
had been no severance, first, because the grantee's ignorance of 
the deed prevented title from passing in reality previous to the 
death of the grantor, and second, because, under the rule of Hibberd 
v. Smith, the fiction of relation back ought not be applied to the 
prejudice of third parties. That the surviving joint tenant is 
really a third party, and not a mere successor, is clear; as the 

3 54 L. R. A. 890 ft; 2 Tiffany Real Property, 1789. 

4 2 Tiffany Real Property, 1788; Hibberd v. Smith (1885) 67 Cal. 547, 
4 Pac. 473; 8 Pac. 46; 56 Am. Rep. 726. 

"38 L. R. A. (N. S.) 947; 2 Tiffany Real Property, 1793; Turner r. 
Turner (1916) 173 Cal. 782, 161 Pac. 980. 
8 Cal. Civ. Code § 1059. 

7 Hibberd v. Smith, supra, n. 4. 

8 54 L. R. A. 890. 
* Supra, n. 4. 

"> (March 31, 1921) 61 Cal. Dec. 448, 197 Pac. 60. 
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court says, "the joint tenant who survives does not take the moiety 
of the other from him or as his successor, but by right under the 
devise or conveyance by which the joint tenancy was created in 
the first instance." Thus, the right of the survivor is not subject 
to the inheritance tax, unless specially included by statute. 11 

The court is clearly correct, therefore, in holding the case to 
be within the literal terms of the rule of Hibberd v. Smith. The 
decision, however, comes as a shock to the California lawyer; for 
in practically every case following the doctrine of Bury v. Young, 
it is announced that upon the delivery to the escrow-holder title 
vests in the grantee immediately and completely — terms which are 
exclusive of the principle that acceptance by the grantee is a 
condition precedent to the actual passage of title. But since the 
effect of the grantee's knowledge or ignorance of the deed was 
never put in issue — the circumstance being scarcely ever alluded 
to in the statement of facts, and never commented on — these 
statements must be considered dicta, and cannot be raised in 
objection to the decision in the principal case. 

The question remains, however, whether the principal case is 
within the reason, as well as the literal terms, of the rule of Hibberd 
v. Smith. It is well enough not to employ a fiction to the prejudice 
of one who has a pressing claim to protection; but is a surviving 
joint tenant so situated? Joint tenancy is a peculiar institution, 
of little present-day value. Very generally, the whole institution, 
or the incident of survivorship, has been abolished by statute. 12 
Nor is it necessary that title should pass to work a severance, even 
where joint tenancy obtains unmodified; thus, a mere contract to 
convey is enough. 13 For these reasons, the court might have made 
an exception to the rule of Hibberd v. Smith, had it desired. It 
would seem legitimate to take advantage of any available fiction, 
to restrict the operation of this medieval remnant. 

H.R. 

Judgments: Lien of Federal Judgment: Territorial 
Extent — Holding that the judgment of a federal court is at once 
a lien on the realty of a judgment debtor throughout the entire 
district though unrecorded in any county therein, Liniker v. Dillon 1 
must necessarily come as a distinct shock to all who have relied 
exclusively on county records. 2 

The efficacy of the federal judgment as a lien is attributable 

11 Gleason & Otis, Inheritance Taxation (2d ed.) 197 ff. 

12 7 R. C. L. 813; 1 Tiffany Real Property, 633. 

"Brown v. Raindle (1796) 3 Ves. Jun. 256, 30 Eng. Rep. R. 998; In re 
Hewett (1894) 1 Ch. D. 362. 

1 San Francisco Recorder, August IS, 1921. (Fed. N. D. Cal. Van 
Fleet, J.) 

2 See Rock Island Natl. Bank v. Thompson (1898) 173 111. 593, 50 N. E. 
1089, where a mortgagee relying exclusively on county records was subor- 
dinated to a previously obtained federal judgment not of record in the county. 



